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The i nstant adversary proceedi ng was conmenced by Donal d R Bennett
("Debtor") and Robert E. Littlefield, Jr., Esq., the Chapter 12 Trustee
("Trustee") against Genoa Ag Center, Inc. ("Cenoa"), Richard and Sandra Sharp



("Sharps"), Douglas and Marjorie Van Benschoten ("Van Benschotens"”) and Farm
Credit of Western New York, ACA ("FarmCredit").?

The Conplaint was filed on March 6, 1992 and thereafter on March 11
1992 an Amended Conpl aint was filed. On April 9, 1992, Genoa, the Sharps and t he
Van Benschotens filed their joint Answer and demanded a jury trial. On April 16,
1992, Farm Credit filed its Answer. FarmCredit did not demand a jury trial

On June 2, 1992, Debtor and the Trustee noved for permssionto file
and serve a Second Anended Conplaint. On June 18, 1992, this Court granted that
noti on and Debtor and the Trustee were authorized to serve the Second Anended
Conpl ai nt .

On July 1, 1992, FarmCredit filed its Answer to the Second Amended
Compl ai nt . Farm Credit's Answer to the Second Anended Conpl aint contained a
count ercl ai m

O _______Genoa, the Sharps and the Van Benschotens filed their
Answer to the Second Anended Conpl ai nt whi ch again demanded a jury trial

The Court directed all parties to brief the right of Genoa, the
Shar ps and the Van Benschotens to a jury trial before this Court. Al parties

have heretofore filed nenoranda of | aw.

FACTS

Rat her than reiterate the alleged facts herein, the Court assunes
famliarity with its Menorandum Deci sion, Findings of Fact, Conclusions of Law
and Order dated June 18, 1992.

The Second Anmended Conpl ai nt contains el even causes of action which
may be sumrarized as foll ows:

1. Debtor and Trustee seek a determ nation that certain obligations
owed by the Debtor to Genoa ("the Genoa obligations") are void based on their

al l egedly usurious interest rates. Accordingly, the Debtor requests a return of

! Debtor filed a voluntary petition pursuant to Chapter 12 of the

Bankruptcy Code (11 U.S.C. 88101-1330)("Code") on Cctober 12, 1991



all paynents made on these obligations.?

2. Debtor and Trustee seek a determ nation that all paynents nade
on the Genoa obligations are preferences pursuant to Code 8547 and request a
return of all such paynents pursuant to Code 8550.

3. Debtor and Trustee seek a determ nation that all paynents nade
on the Genoa obligations are fraudul ent conveyances pursuant to Code 8548 and
88273 and 276 of the New York Debtors and Creditors Law ("NYD&CL). Therefore
the Debtor requests the return of all such paynents nmade within six years of the
commencenent of this case pursuant to Code 8550

4. Debtor and Trustee request noney damages for the all eged tortious
interference by Genoa relative to a contract for the sale of certain real
property. Debtor and Trustee seek punitive and consequential danages based on
said tortious interference.

5. Debtor and Trustee seek a determ nati on as agai nst Genoa and Farm
Credit that a foreclosure sale relative to certain real property was a fraudul ent
conveyance under Code 8548 and 88273 and 276 of NYD&CL. Debtor further seeks as
agai nst CGenoa a return of all property sold at that foreclosure sale.

6. Debtor and Trustee seek a declaration that Debtor's obligation
to Farm Credit is void due to the inposition of an interest of 18/.7% in
violation of 12 U S.C. 82016 and, therefore, the foreclosure sale was w thout
consi deration and, therefore, was both a preference and fraudul ent.

7. Debtor and Trustee seek a determination that had Farm Credit
applied the correct rate of interest, the funds froma sale of part of Debtor's
property woul d have cured Debtor's default and thus, FarmCredit shoul d not have
continued with the preferential and fraudul ent foreclosure sale.?®

8. Debtor and Trustee seek actual and punitive damages agai nst Farm

2 By Order dated May 27, 1992, this Court granted Debtor and Trustees
motion for partial summary judgrment and determined that the note, security
agreenent and nortgage given by the Debtor to Genoa on Cctober 5, 1990 are
usurious and void pursuant to New York Ceneral bligations Law 85-501 & 5-511.
Debtor and Trustee seek a deternmination that all payments made on the Genoa Ag
obligations are preferences pursuant to Code 8547 and requests a return of al
such paynents pursuant to Code 8550.

® By letter to the Court dated July 20, 1992, Farm Credit asserts that
by Stipulation, Debtor has withdrawn the Sixth and Seventh causes of action



Credit for denying Debtor the right of redenption at the tine of the forecl osure
sale in violation of 12 U S. C. §2219a.

9. Debtor and Trustee seek trebl e damages agai nst Genoa, the Sharps
and the Van Benschotens for various violations of 18 U S.C. 81961, et seq (the
"RICO' statute).*

10. Debtor and Trustee request that any adequate protection paynents this
Court may order Debtor to pay to CGenoa be returned upon resolution of this
proceedi ng.

11. Debtor and Trustee seek damages for breach of contract by Genoa
relative to a contract for the sale of certain real property and the reduction
and rel ease of specifically identified |liens thereon

Except as noted bel ow, Genoa, the Sharps and the Van Bentschotens
have demanded a jury trial for the resolution of all causes of action, excluding
the sixth, seventh and eighth, as those clainms pertain solely to Farm Credit.
Cenoa, the Sharps and the Van Benschotens assert that they are entitled to a jury
trial because all causes of action asserted against them are either core or
consensual non-core and are otherw se appropriate jury issues due to the |ega
nature of the clains.

Cenoa alleges that since it filed a claim against the bankruptcy
estate, it is not entitled to a jury trial on causes of action two, three and
five.> In any event, Debtor and Trustee oppose a jury trial for all causes of
action, except the fourth and ninth. The Debtor and Trustee assert that the
remai ni ng causes of action are equitable in nature and not appropriate for jury

trial.

DI SCUSSI ON

A, Right to a Jury Trial in Bankruptcy Court

* Debtor's original conplaint also asserted this cause of action agai nst

Farm Credit, but the Second Amended Conpl ai nt does not assert the RI CO cause
of action against Farm Credit.

> Wile Genoa contends that it has filed a proof of claimherein, a

review of the clains register, through the date hereof, reveals no such claim
havi ng been fil ed.



The U.S. Suprene Court has, to date, expressly declined to rule on
the constitutionality of a jury trial conducted in bankruptcy court. See

Ganfinancier, S.A v. Nordberg, 109 S.C. 2782, 2802 (1989). The |ower federa

courts, however, have addressed this question. Unfortunately, there is a split
of authority as to how the issue should ultinmately be resol ved.
Several circuit courts have held that a bankruptcy court sinply does

not have the authority to conduct a jury trial. See e.g In re United M ssouri

Bank, N.A. , 90l F.2d 1449 (8th Cir. 1990); In re Kaiser Steel Corp., 911 F. 2d 380

(10th Gir. 1990); In re Baker & Getty Fin. Servs., Inc., 954 F.2d 380 (I0th Cir.

1990); Inre Gabill Corp., 1992 W. 160095 (7th Cir.). 1In the Second Circuit,

however, it has been determ ned that bankruptcy court jury trials of core
proceedi ngs are not unconstitutional where the underlying issue is legal in
nature, thus guaranteeing that right pursuant to the seventh Amendnent. See In

re Ben Cooper, Inc., 896 F.2d 1394, 1404 (2d Cir. 1990).

B. Core Proceedings

Bankruptcy courts are courts of limted jurisdiction and can only
finally determ ne those categories of cases authorized by statute. (28 U S.C.

8§157(b)). See Ednond v. De La Rosa, 835 F.2d 87, 89 (5th G r. 1988). \\here

jurisdictionis not so authorized, the court's decisions are without effect. See
id. Accordingly, before a determ nation can be nade as to whether a jury tria
is appropriate in a particular case, it nust first be detern ned whether the
bankruptcy court has the appropriate jurisdiction

Congr ess has provi ded that "bankruptcy judges may hear and det erm ne
all cases under title 11 and all core proceedings arising under title 11, or
arising in a case under title 11 ..." 28 U S.C. 8157(b)(1). In light of this
provi sion, a bankruptcy court nay only enter final orders with respect to core

proceedings. See In re Ben Cooper, 896 F.2d at 1402-1403. "As a general rule,

a matter that arises directly in a bankruptcy case under bankruptcy lawis a core
proceedi ng, and a natter that arises under nonbankruptcy |aw and happens to be
of issue in a bankruptcy case nerely because ... one of the parties to the
dispute is a debtor ... usually is not a core proceeding.” In re Sokol, 60 B.R

294, 296 (Bankr. N.D.111. 1986).



Congress has specifically identified certain types of proceedi ngs as
core under 28 U.S.C. 8157(b)(2). That list, however, is not exclusive. See In

re STN Enterprises, 73 B.R 470, 478-479 (Bankr. D.Vt. 1987). In fact,

8157(b) (2) contains two notoriously broad provisions which are often referred to

as "catch all" provisions. See _e.g. In re Northeast Dairy Cooperative

Federation, Inc., 72 B.R 663, 675 (Bankr. N.D.N. Y. 1987). The first, 28 U S.C

8157(b)(2)(A), includes as core proceedings all "matters concerning the
adm ni stration of the estate.” The second, 28 U.S.C. 8157 (b)(2)(0O, identifies
"ot her proceedings affecting the liquidation of the assets of the estate or the
adj ust ment of the debtor-creditor or equity security holder relationship..." as
core proceedings.

There has, however, been sone dispute as to the proper application
of 28 U.S.C. 8157(b)(2). Wiile sone courts have held that 8157(b)(2) shoul d not
be interpreted literally and broadly in light of the Suprenme Court's decision in

Northern Pipeline Construction Co. v. Marathon Pipe Line Co., 102 S.Ct. 2858

(1982), see In re Honeyconb, 72 B.R at 373, this Court, relying on the statue's

legislative history, has indicated a contrary application. See In re SPI

Comuni cations & Marketing, Inc., 112 B.R 507, 510 (Bankr. N. D.N. Y. 1990).

Significantly, the Court of Appeals for the Second Circuit has agreed
that "the legislative history of [8157] indicates that Congress intended that
‘core proceedings' would be interpreted broadly, close to or congruent wth

constitutional limts.” Inre Ben Cooper, 896 F.2d at 1398 [citing In re Arnold

Print Works, Inc., 815 F. 2d 165, 168 (1st Cir. 1987)]. Additionally, the court

In re Meyertech Corp., 831 F.2d 410, 416 (3d Cir. 1987), noted that "it is

difficult to perceive of a proceeding which would not fall under the all-
enconpassi ng | anguage of either 8157(b)(2)(A) or 8157(b)(2)(0O." As further
di scussed below, this is not to say there are nolimts on the core jurisdiction

of the bankruptcy court.

C. LawEquity Test

Having generally discussed the significance and scope of core

proceedi ngs, an exam nation of the circunstances necessary for a jury trial is



next required. In determ ning when a natter is appropriate for jury trial, many

courts have adopted a lawequity test. See e.qg. In re Ben Cooper, 896 F.2d at

1402; Anerican Universal Insurance Co. v. Pugh, 821 F.2d 1352, 1355 (9th Cir.

1987). This test basically requires an action to be consi dered | egal rather than
equitable in nature to proceed as a jury trial. See id

Cenerally, three factors are applied in determ ning whether the
nature of the claimis legal or equitable: 1) the customw th reference to the
issue in dispute prior to the merger of |aw and equity in the federal system 2)
the nature of the renedy sought, and 3) the practical abilities and limtations

of juries. See Anerican Universal Insurance, 821 F.2d at 1355; In re Honeyconb,

72 B.R at 375
The third factor, considered the | east significant, requires a case
by case analysis, but is often a question that is disposed of sunmmarily. See

e.g. In re Honeyconb, 72 B.R at 375. Furthernore, the U S. Suprene Court has

noted that it has "never relied on this consideration as an i ndependent basis for

extending the right to a jury trial." Chauffeurs, Teansters and Hel pers, Local

No. 391 v. Terry, 110 S.C. 1339, 1345 n.4 (1990).

The first factor, pre-nerger customis determ ned by conparing "the
[present] action to 18th century actions brought in the courts of England prior

to the nerger of the courts of law and equity.” See Granfinanciera, 109 S.C

at 2790. It is noteworthy that this factor has been severely criticized as being

| ess than useful. See e.qg. Chauffeurs, 110 S.Ct. at 1350 [Justice Brennan, in

a concurring opinion, argues for abandonnment of pre-nmerger customconsideration
inlawequity determnation].
The second factor, the renedy sought, requires classification of the

requested relief as traditionally legal or equitable. See G anfinanciera, 109

S. . at 2790. It is this factor which has been identified as the "npre

i nportant” consideration. See id. In Ganfinanciera, the Court found it

significant, for purposes of characterizing an action as legal, that a litigant
sought as its sole formof relief the recovery of a noney judgnment, a form of
relief traditionally offered in courts of law. See id. at 2793

However, the U.S. Suprene Court has al so indicated that an award of

nonetary relief need not necessarily constitute legal relief. See Chauffeurs,




110 S. Ct. at 1347 (citing Curtis v. Loether, 94 S. Ct. 1005, 1009 (1974)). "For

exanpl e, where a cause of action seeking nonetary relief is integral to the
equitable relief sought, such as the inposition of a constructive trust ... the

actionliesinequity with noright of jury trial." Anerican Universal Ins. Co.,

821 F.2d at 1356. Additionally, damages have been characterized as equitable
relief where they are restitutional in nature, such as, in actions for

di sgorgenment of inproper profits. See Chauffeurs, 110 S.C. at 1348

Finally, sonme courts have declared that core proceedings are

i nherently equitable proceedings. See e.qg. In re Honeyconb, 72 B.R at 375 (and

cases cited). Notw thstanding such generalizations, it has been held that it is
nore i nportant "to anal yze the underlying nature of the claimwthout regard to

Congress' designation of that claimas core.” See In re Ben Cooper, 896 F.2d at

1401.

D. Effect of Filing Cains Against the Estate

There is little question that once a claimis filed against the
bankruptcy estate, the right to a jury trial on that issue is waived. See

Ganfinanciera, 109 S.C. at 2799; Langenkanp v. Culp, 111 S.C. 330, 331 (1990).

The underlying reason being that once a claimhas been filed it falls under the
equitable jurisdiction of the bankruptcy court. See id

Def endant, Genoa has recogni zed this fact, and having all egedly fil ed
a claimagainst the estate, has not asserted a right to a jury trial for causes
of action two, three and five. However, the remaini ng def endants, excepting Farm
Credit, not having filed proofs of claim assert aright to ajury trial on al

causes of action.

E. Analysis of Specific Causes of Action

Each of the Plaintiff's causes of action, excluding causes of action
si x through eight, are exam ned belowto determne, 1) if the action is core or
non-core, 2) if the actionis legal or equitable, and 3) whether a jury trial is
appropriate in this Court. As to causes of action six through eight, the Court
will sinply apply the core or non-core anal ysis.

1. First Cause of Action



The Debtor's and Trustee's first cause of action is for a
determination that certain obligations owed to Genoa are void due to a usurious
interest rate. The Debtor seeks the return of all paynments nade on these
obl i gati ons.

This action may properly be characterized as core, under 28 U S.C.
8157(b)(2) (O, as it seeks an adjustnment of the debtor-creditor relationship in
a nost fundamental way. Any action to void an obligation between a debtor and
a creditor certainly nust anpunt to an adjustnent of their relationship, as such
an action goes to the very existence of the relationship. Mre significantly,

inlnre Shell Materials, Inc., 50 B.R 44, 46 (Bankr. M D. Fla. 1985), an action

was deenmed core where a debtor sought a determination that certain notes and
ot her obligations were invalid and unenforceabl e due to an all eged viol ation of
a state statute. Therefore, this action, based on New York State interest and
usury law, mrust be core

The first cause of actionis also legal in nature. As stated in the
Cooper case, 896 F.2d at 1402, it is usually the nature of the underlying dispute
which determnes the right to a jury trial. The underlying dispute in this
action arises exclusively out of New York State interest and usury statutes, the
remedy for which is conpletely available at lawin the formof nonetary relief.
Significantly, it has been held that whether a usurious rate of interest was

exacted can be a question for the jury. See Martin v. Slifkin, 249 A D. 860, 293

N.Y.S. 213 (1937). Furthernore, no equitable renedy has been requested or is
appropriate in this action

As the first cause of action is a core matter and | egal in nature,
it may be resolved in this Court by means of a jury trial.®

2. Second Cause of Action

The second cause of action is for the determ nation and recovery of
preferential transfers pursuant to Code 8547 relative to paynents made by the
Debtor on the Genoa obligations. It has been held that "a preference action

under 8547 of the Code ... is inextricably tied to the creation of the estate in

® Based upon this Court's May 27, 1992 Order, it appears that the only
i ssue which this cause of action will proceed to trial is the amunt of
paynments recei ved by Genoa pursuant to the obligations.
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bankruptcy ... [and] there woul d be no cause of action without it.” In re Paula

Saker & Co., Inc., 37 B.R 802, 811 (Bankr. S.D.N. Y. 1984). Moreover, 28 U S.C

8157(b)(2)(F) specifically identifies the determnation and recovery of
preferences as a core proceeding. Therefore, it is clear that the second cause
of action falls within the core jurisdiction of this Court.

Turning to the nature of this claim "there is no dispute that
actions to recover preferential or fraudul ent transfers were often brought at | aw

inlate 18th century England."” Ganfinanciera, 109 S.C. at 2790-91. An excerpt

from the decision in In re Paula Saker & Co., lInc., 37 B.R at 807-808,

di scussi ng Schoenthal v. Irving Trust Co., 53 S.Ct. 50 (1932), sheds additiona

light on the historical treatnment of preference actions as |egal or equitable:

Noting the 1long established English practice of
permtting actions at law in trover and for noney had
and received for recovery of preferential transfers by
bankrupts, the Court [in Schoenthal held that a
properly demanded jury trial was required [in a
preference action]. Schoenthal was construed broadly
for at |least twenty years, so much so, that in
Chichester v. Kranmer, 157 F.Supp. 79 (S.D.N Y. 1957),
the court opined that a preference action to recover
noney or property was presuned to be | egal in character
See 157 F. Supp. at 81 and cases cited thereat.

That presunption, however, has not survived the
deci sions in Beacon Theatres, Dairy Queen, and Ross V.
Bernard, 396 U S 531, 90 S.C. 733, 24 L.Ed.2d 729
(1970). Those cases require the courts, in determning
whether a claimis | egal or equitable and hence whet her
there is a cognizable right to a jury trial, not to
accept the theory pleaded but to look to the facts to
determine if a decree in equity is required

Not wi t hstandi ng the restorative nature of a preference
or fraudul ent conveyance action, the courts, in the
mai n, have enployed reasoning simlar to that noted
above, finding a right to a jury trial when the
conplaint pleads nerely the receipt of noney in
violation of the Bankruptcy Code [citation onitted].
But where the cause of action seeking nonetary relief is
integral to the equitable relief sought, such as the ...
reconveyance of property, Senchal v. Carroll, 394 F.2d
797 (10th Cir. 1968), the action lies in equity with no
right of jury trial

The instant preference action involves no request for equitable
relief and, as a request solely for nonetary relief, appears to be legal in nature.

Significantly, the Court in _Ganfinanciera, 109 S.Ct. at 2794, indicated that

where a preference action seeks only noney paynments without otherw se requesting
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any type of equitable relief, the action is legal in nature and a right to a jury
trial exists.

As the second cause of action is a core proceeding and legal in
nature, a jury trial in this Court is appropriate.

3. Third Cause of Action

The third cause of action is for the determ nation and recovery of
fraudul ent conveyances pursuant to Code 8548 relative to paynents nade by the
Debtor on the Genoa obligations. The sole relief sought by the Debtor in this
action is a recovery of noney.

28 U.S.C. 8157(b)(2)(H explicitly provides that actions to recover

fraudul ent conveyances are core proceedings. See also In re Ben Cooper, 896 F.2d

at 1400 (stating that fraudulent conveyance actions are core proceedings).
Accordingly, thereis little doubt that the third cause of actionis a core matter

Rel ative to the nature of this claim the Court in Ganfinanciera

pl aced credence in the foll owi ng passage expl ai ning the | awequity dichotony in the
context of fraudul ent conveyances:

If the subject nmatter is a chattel, and is still in
the grantee's possession, an action in trover or
replevin would be the trustee's renmedy [in 18th
century courts]; and if the fraudulent transfer was
of cash, the trustee's action would be for noney had
and received. Such actions at law are as avail able
to the trustee today as they were in the English
courts of Ilong ago. If, on the other hand, the
subject matter is land or an intangible, or the
trustee needs equitable aid for an accounting or the
li ke, he may invoke the equitable process, and that

also is beyond dispute.” 1 G denn, Fraudulent
Conveyances and Preferences 898, pp./ 183-184 (rev.
ed. 1940).

The alleged fraudul ent conveyances in this claiminvolve cash and
seeks only the recovery of such cash paynments. In |light of the above passage and
t he di scussion of the remedy of nonetary relief set forth in the analysis of the
second cause of action, this action appears to be legal in nature. Perhaps even

nore inportantly, the Court in Ganfinanciera, 109 S.C. at 2794, identified

fraudul ent conveyances of this type as legal in nature. Since this claimis also
a core matter, a jury trial in this Court is appropriate.
4. Fourth Cause of Action

The fourth cause of actions seeks noney damages, including punitive
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damages, for the tortious interference by Genoa relative to certain contracts for

the sale of real estate. Interestingly, inlnre Marketing Resources Internationa

Corp., 43 B.R 71 (Bankr. E.D.Pa. 1984), a tortious interference claimwas found
to be a core proceeding. However, that determ nation turned on the fact that a
claimwas filed against the estate which brought the matter under the bankruptcy
court's jurisdiction. |In the absence of the filing of such a claim it would seem
that an action for tortious interference, not arising under bankruptcy law, is no
nmore than tangentially related to the bankruptcy process and cannot be consi dered
a core nmatter.

It is not enough to deemthis action core nerely because a favorabl e

judgnment wll increase the assets available to the estate. See In re R

Li t hograph Corp., 60 B.R 199, 203-204 (Bankr. D.R 1. 1986). Additionally, rel ated

proceedi ngs do not becone core proceedings solely by virtue of the fact that they
arise out of the sane transaction or occurrence as core proceedings. See In re

Martin Specialty Vehicles, Inc., 71 B.R 22|, 225 (Bankr. D.Mnn. 1986). 1In the

present case, there appears to be no other connection to the bankruptcy process
sufficient to deemthis action a core proceeding.

Furthernmore, it has been held that where an action has alife of its
own" in either state or federal |aw, independent of federal bankruptcy laws, it is

not a core proceeding. See In re Marine Pollution Service, Inc., 88 B.R 588, 596

(Bankr.S.D.N. Y. 1988) (reversed on other grounds, 857 F.2d 91). The fourth cause
of action arose before this bankruptcy proceeding was commenced and woul d have
conti nued on had there been no bankruptcy. The issue is only before this Court
because the allegations were nade by an individual who happened to be a debtor.
Accordingly, this matter nust be deened non-core.

Thi s cause of action, however, does seemto be legal in nature. A
cause of action for tortious interference has been described as "anal ogous to
certain causes of action that were brought n courts of lawin the |8th century."
In re Jensen, 946 F.2d 369, 371 (5th Gr. 1991). Moreover, the U S. Suprene Court
has stated that punitive damages, as sought here, is arenedy traditionally offered
in courts of law" Curtis, 94 S.C. at |009.

Ajury trial is appropriate for this legal claim However, because

this action is non-core, such a trial may not be held in this Court.
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5. Fifth Cause of Action

In the fifth cause of action the Debtor seeks a determ nation that
the Farm Credit foreclosure sale relative to certain real property constituted a
fraudul ent conveyance under Code 8548. The Debtor seeks a return by Genoa of al
property sold at that foreclosure sale.’

This cause of action, like the third, is a core proceedi ng under 28
US.C 8lI57(b)(2)(H, which specifically identifies actions to determ ne and
recover fraudul ent conveyances as core proceedings.

Al t hough the sane general analysis applies to this action as to the
third cause of action, it is not clear that this is a legal claim because the
relief sought involves the reconveyance of real property to the estate. As stated
above, "where the cause of action seeking nonetary relief is integral to the
equitable relief sought, such as the ... reconveyance of property, Senchal v.

Carroll, 394 F.2d 797 (10th GCir. 1968), the action lies in equity with no right of

jury trial." (enphasis added).
In this action, the only relief sought is the reconveyance of
property which, as supported by the above statenent, is an equitable form of

relief. AS previously noted, it is the formof relief that is nost significant to

the lawequity determ nation, not nmerely the theory pleaded. See In re Saker, 37

B.R at 807-808.

Furthernmore, the Debtor points out that this claimbasically seeks
a rescission of the foreclosure sale and a reconveyance of the property based on
the fraudul ent conduct of the Defendants. (See Plaintiff's nenp of law p.3). It
has been held that "clainms grounded in fraud are not distinctively legal or
equitable,” and "thus the jury right turns on the renedy sought and the context in

which the claimof fraud arises.” Inre Friedberg, 13l BR 6, 12 (Bankr. S.D.N.Y.

1991) (citing Wight & MIler FEDERAL PRACTI CE AND PROCEDURE 8§23I1). The Debtor
further cites the Wight and Mler comrentary as stating that "especially in
situations when the clainmant only can be made whol e by the reconveyance of real

estate ... the claimfor rescission is equitable and there is noright toajury."”

" Wile this cause of action seeks relief which inpacts on both Farm

Credit and Genoa, the Court considers it to be focused primarily upon setting
aside the foreclosure sale and recovery of the property from Genoa.
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Based on the foregoing discussion, the fifth cause of action, while

a core natter, is equitable in nature and i nappropriate for jury trial
6. Sixth Cause of Action

In the sixth cause of action the Debtor and the Trustee seek a
decl aration that an obligation owed to FarmCredit by the Debtor is void due to an
all egedly inproper and illegal rate of interest under 12 U S. C. §2016.

This claimis very simlar to the first cause of action which also
seeks a determnation that certain obligations are void due to an excessive
interest rate. The primary difference between the two causes of action is that
while the first cause of action is based on New York State law, this action is
based on federal |aw. however, it is generally accepted that "the fact that a

claimin a bankruptcy matter raises issues of state rather than federal |aw does

not by itself determine that it is non-core, rather than core.”™ Inre Arnold Print

Wrks, 85 F.2d 165, 169 (Ist Cr. 1987); See also Bayless v. Crabtree Through

Adans, 108 B.R 299, 303 (state |law content of proceeding is not determ native of

core/non-core status.) More inportantly, the court imArnold Print Wrks indicated

that it is the relation of the proceeding to the bankruptcy process which
deternm nes the character of the proceeding, rather than the state or federal basis
for the claim 815 F.2d at |69.

In light of the foregoing, the sixth cause of action can be

anal ogi zed to the case of Inre Shell materials, Inc., 50 B.R 44, 46 (Bankr. Tenn

| 985) where a debtor's claimthat certain notes and ot her obligations were invalid
and unenforceable was held to be core. This determ nation was nade, at least in
part, because such a claimwas found to concern the administration of the estate.

See id. at 46. In light of Arnold Print Works, the nere fact that the invalidation

of obligations in the present cause of action is based on federal |aw rather than

on state law as in the Shell Materials case, does not meke such an anal ogy

i nappropri ate.

It can also be seen that the sixth cause of action falls under 28
Us.C 8I57(b)(2)(O as an adjustnent of the debtor-creditor relationship
Certainly, it is clear that any action to void a debt between a debtor and a
creditor goes to the very heart of their relationship. it is also interesting to

note that inInre Caudill, 82 B.R 969 (Bankr. S.D.Ind. 1988), core jurisdiction




15

was found under 28 U S.C. 8157(b)(2)(A) and (L) where the issue requiring
determination involved the interest rate payable on certain obligations subject o
12 U.S.C. 820l5. See id. However, that case may be di stingui shable as it invol ved
the setting of interest rates by the court for purposes of confirnmng a Chapter 12
plan of reorganization, which is clearly a core mtter wunder 28 U S. C
8157(b) (2)(L).

Based on the foregoing, the sixth cause of action falls within the
core jurisdiction of this Court.

7. Seventh cause of Action

The seventh cause of actionis aclaimthat FarmCredit had no basis
to continue with a foreclosure sale relative to certain property of the Debtor.
The Debtor and Trustee assert that the foreclosure sale anbunted to a preferentia
transfer and a fraudul ent conveyance pursuant to |l U S.C 88547 and 548, and seek
a return of the property under Il U S. C 8550.

Thi s cause of action involves matters which are inextricably tiedto
the bankruptcy process wunder Il U S. C 88547 (preferential transfers), 548
(fraudul ent conveyances), and 550 (recovery of property). Accordingly, it is
clearly a core proceeding under 28 U S.C. 8157(b)(2)(F), (H, and (A), which
specifically provide that such nmatters are core. In this respect the seventh cause
of action is simlar to causes of action two (a preferential transfer), three (a
fraudul ent conveyance), and five (a fraudul ent conveyance) which are also core
REf erence to the discussion of those causes of action (and cases cited therein)
will lend further support to the conclusion that this claimis core.

8. Eight Cause of Action

In the ei ghth cause of action, the Debtor and t he Trustee seek actua
and punitive damages agai nst FarmCredit based on FarmCredit's alleged willful and
mal i ci ous denial of the Debtor's right of first refusal, under 12 U S. C. §22|9a,
relative to property which was the subject of the foreclosure sale. Interestingly,
an issue involving the right of first refusal was deci ded by a bankruptcy court in

the case of In re Coleman, 125 B.R 621 (BAnkr. D.Mont. 1991). However, while it

is true that it is the nature of the claimwhich determ nes whether a matter is

core, see In re Arnold Print Wrks, 85 F.2d at 169, the Colenan case may be

di stingui shabl e because the case i nvolved the right of first refusal, not under 12
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U S.C. 8221 9a, but rather under a specific provision of a confirmed plan, which is
definitely a core matter under 8157(b)(2)(A) and (L).

More significantly, the bankruptcy court inln re Solberg, |25 B.R

010 (Bankr. D.Mnn. 1991), entered an order on an issue, the basis of which was
the right of first refusal under 12 U S C. 82219a. The court in Solberg held that
the Farm Credit Bank of St. Paul, which sought to sell foreclosed-upon property at
public auction.w as first required to nake a private offering to the farnmer-
borrower who held a federal statutory right of first refusal under 82219a. See id.
at 10I8-19. The court also held that the bank had to afford the farner an
opportunity to match the prevailing bid at public auction. See id.

In light of the above discussion, it appears that a cause of action
based on 12 U. S.C. 82219a, as is the eight cause of action, is a core matter upon
which this court may enter a final order

9. N nth Cause of Action

The ninth cause of action seeks trebl e damages agai nst Genoa, the
Shar ps and the Van Benschotens for the violation of various provisions of the R CO
statute. (18 U S.C. 8196let.seq.). Despite the broad construction given to core
matters, this cause of action nust be deened non-core. Referring largely to the
anal ysis of core proceedings set forth in the analysis of the fourth cause of
action, this action cannot be deened core sinply because it may i ncrease the assets

of the estate, see In re Lithograph, 60 B.R at 203-204, or because it arises out

of the sanme events as does a core matter, see In re Martin, 71 B.R at 225.

Additionally, this action arose before the filing of the petition in this
bankruptcy and woul d exi st independently outside the bankruptcy process. Perhaps
nmost inportantly, it has been held that a claim seeking treble danages based on

all eged violations of federal law, is not a core proceeding. See In re Shell, 50

B.R at 46.

The ninth cause of action is, however, a legal claimentitled to a
jury trial. Such an action is based on federal |egislation sounding, at least in
part, in tort. As tort actions are generally though to be legal in nature,see |

re SPI Conmuni cations & Marketing, Inc., |12 B.R 512, sois the Plaintiff's ninth

cause of action. More significantly, it has been held that an action seeking

trebl e damages for persons injured by violations of the RICO statute is legal in
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nature and, therefore, a jury trial is required for such action. See C

International Corporation v. Ryan, 53| F.Supp. 362, 363 (Dist.Ct. N.D.IIIl. 198l)

In light of the foregoing analysis, a jury trial is appropriate for
the ninth cause of action. However, because the claimis non-core, the bankruptcy
court has no jurisdiction over this proceeding and cannot conduct the trial

10. Tenth Cause of Action

Inthe tenth cause of action the Debtor and Trustee request repaynent
of any amounts the Court mght require Debtor to make as adequate protection
paynments to Genoa. Such a request is a core matter as it arises solely out of the
bankruptcy process. In the absence of the bankruptcy proceeding, there would
clearly be no such cause of action. This action seens to fall both under 28 U. S. C
8157(b)(2) (0O, as a proceeding that affects the debtor-creditor relationship.

Since this claim is basically for declaratory relief, which is
i nherently neither legal nor equitable, it is necessary to exam ne the nature of

t he underlying dispute to nake the awequity deternmination. See In re Cooper, 896

F.2d at 1402; Inre Petition of Rosenman & Colin, 850 F.2d 57, 60 (2d Cir. 1988).

This is a sinple matter. A request for repaynent of adequate protection payments
turns entirely upon the power of the bankruptcy court to fashion such equitable
relief. Accordingly, this cause of action nust be characterized as equitable in
nature, precluding the right to resolution by a jury.
11. Eleventh Cause of Action

The el event h cause of action is a breach of contract action i nvol vi ng
the alleged failure of Genoa to conply with a contract for the sale of real
property and the release of certain liens thereon. The Debtor seeks only nobney
damages. Al t hough some might argue that this claim falls under 28 U S. C
8§157(b)(2)(E) and/or (O, a breach of contract action of this type has been

determned to be a non-core matter in view of Mar at hon. See In re Illinois-

California Express, Inc., 50 B.R 232, 237 (Bankr. D.Col. 1985); In re Pierce, 44

B.R 60, 602 (Bankr. D.Col. 1984). This is not to say that a matter is non-core
sinply because it arises out of sate | aw

Thi s proceedi ng does not arise out of the bankruptcy lawand is only
peripherally related to the bankruptcy process. Additionally, there appears tobe

no sufficient connection to the bankruptcy estate which would justify classifying
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this action as core. (The fourth and ninth causes of action are simlar in this
regard, and additional support for this conclusion is set forth in those
di scussi ons.)

The el eventh cause of action is, however, properly characterized as
I egal in nature. It has been held that a breach of contract claimis a |lega

action entitled to a jury trial. See In re Tastee Donuts, 137 B.R 204, 206

(Bankr.E.D.La. 1991); Seaboard Lunber Co. WT. v. US., 903 F.2d 1560, 1563

(Fed.Cir. 1990). Additionally, as previously stated, nonetary relief has
traditionally been viewed as a formof relief offered by courts of |aw, especially

where it is the only relief sought. See Chauffeurs, 10 S.C. at 1347 (also

stating, however, that such relief nay not necessarily be determ native).
The el eventh cause of actionis legal innature, and ajury trial may
be held on the matter. However, because the matter is non-core, the bankruptcy

court is not the proper forumfor such a trial

F. Consent to Bankruptcy Court Jurisdiction

Cenoa, the Sharps and the Van Benschotens appear to have consented
to permt this Court to enter a final order in all non-core nmatters. The Debt or
The Trustee and Farm Credit have not expressly consented to submt to the
bankruptcy court's jurisdiction on such natters. However, Genoa, the Sharps and
t he Van Benschotens maintain that the Debtor and Trustee have inpliedly given such
consent by conmencing this adversary proceeding.

Inlnre Men's Sportswear, Inc., 834 F.2d 1134 (2d Cir. 1987), it was

held that inplied consent may exist where there is a failure to object to the
jurisdiction of the bankruptcy court. However, that case involved a failure to
obj ect after the case had been heard and an appeal had been taken. Inportantly,
the Circuit Court noted that consent to bankruptcy court jurisdiction should not
be inferred lightly. See id.

Furt hernore, Federal Rul es of Bankruptcy Procedure ("Fed. R Bankr.P.)
Rul e 701 2(b), as anmended in August of 1987, states that, "in non core proceedings
final orders and judgnents shall not be entered on the bankruptcy judge's order
except with the express consent of the parties.” (enphasis added). See al so

Advi sory Conmittee Note to | 987 Amendnent to Bankruptcy Rule 7012, ("A final order
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of judgnent may not be entered in a non-core proceedi ng heard by a bankruptcy judge
unl ess all parties expressly consent."). It is significant that the court imkn's
Sportswear supported its conclusion with pre-1987 anmendnment cases and di d not nake

any nmention of the anended Rule 701 2(b). See In re Men's Sportswear, 834 F.2d at

I138.

Inlight of the foregoing, present | aw seens to mandate that parties
must expressly consent to the entry of a final order by the bankruptcy court in the
determ nation of non-core matters. Since the Debtor, the Trustee and Farm Credit
have not given their express consent, this proceeding presently involves no

consensual, non-core matters which may be determ ned by this Court at jury trial

CONCLUSI ON

1. The first through third causes of action are core matters which
are legal in nature. Therefore, a jury trial may be had in this Court to finally
resol ve those issues.

2. The fifth and tenth causes of action, while core matters, are
equitable in nature. Accordingly, no right to a jury extends to those cl ai s.

3. The fourth, ninth and el eventh causes of action are all |egal
actions, but are non-core matters. Accordingly, no jury trial nay be had on those
actions in this Court, absent the express consent of all of the parties pursuant
to Fed. R Bankr.P. 70l 2(b).

4. \While the Defendants have all egedly consented to the resol ution
of all non-core clainms by this Court, the Debtor, the Trustee and Farm Credit have
not. Therefore, the Court will require the express witten consent of all of the
parties to this Court's entry of a final order on the fourth, , ninth and

el eventh causes of action herein

IT IS SO ORDERED

Dated at Utica, New York
this day of July, 1992
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STEPHEN D. GERLI NG
U. S. Bankruptcy Judge



